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SUPPLEMENTAL OPI NI ON

On June 9, 1992, this matter was tried before the court on Ms.
Kar pi nski's conpl ai nt to hol d certain obl i gations nondi schar geabl e
under 11 U.S.C. 8§ 523(a)(5). At the conclusion of the trial, the Court
determined that the obligations were nondischargeable. Thi's opinion

suppl enents the decision given in open court at that tine.

In 1964, +the parties to this adversary proceeding were nmarried.
In August, 1989, M. Karpinski filed for divorce, and a judgment of
divorce was entered on April 19, 1990. At the tinme of the divorce, the
marital home had been refinanced for $55, 000. The judgnment of divorce
provided that the proceeds of the nortgage would be distributed as

foll ows: Twenty-five thousand dollars would be paid to M. Karpinski,



to be applied to and used for the paynent of various debts!; a portion

of the proceeds would be used to pay off other debts? and any remaining

proceeds would be given to Ms. Karpinski, free and clear of any
interest of the debtor.3 The marital home was awarded to Ms.
Kar pi nski .

The judgment also provided that M. Karpinski would pay 45% of the

total nonthly nortgage paynents until the loan was paid in full or the
property was sold. Upon the sale of the property, M. Karpinski agreed
to pay $25,000 to Ms. Kar pi nski , less any sums paid by him in
reduction of t he principal bal ance of t he nmor t gage.

The divorce decree was carried out according to its terns, except
that M. Karpinski did not use his share of the proceeds to pay off any
debts. Instead, he used the noney to buy a truck and a house.

On July 31, 1990, M. Karpinski filed a chapter 7 petition in
bankr upt cy. On Novenber 1, 1991, Ms. Karpinski filed this adversary
proceeding asserting that the debtor's obligations to her under t he
judgment of divorce are nondi schar geabl e under § 523(a)(5).

At trial, Ms. Karpinski testified that she is 49 years old, and

currently at t endi ng school to becone a medi cal adm ni strative
assi stant. Her expected salary range is from $6 to $8 per hour. She
and the debtor were married for 25 years, of which she worked full tine

1 M. Karpinski was to use that noney to pay off the follow ng
creditors: Conerica Bank-Mstercard, Hudsons, Discover Card, Shell Ol,
and Chase Education Finance Center. He was to hold Ms. Karpinski
harm ess for the paynment of these debts.

2 The divorce decree provided for the payment of the follow ng
debts: the first nortgage held by Central Mrtgage Corporation, the
second nortgage held by Mchigan National Bank, the hone inprovenent
loan held by First Federal Savings Bank & Trust, and the car |oan held
by First of Anerica.

8 Ms. Karpinski received approxi mtely $5, 500.

2



for 10 years. After their son was born, she either did not work, or
wor ked part-tine. For 19 years, she never made nore than $7,000 or
$8,000 in one year. At the tinme of the divorce, she was laid off. She
is presently wunenployed, and receives governnmental assistance of $140
every two weeks, and food stanps. She testified that she is wunable to
make the nortgage paynment on her hone w thout the debtor's assistance.
Ms. Karpinski also testified that she intended the debtor's obligation
to be in the nature of support, and that the debtor also had this
i ntention. Her belief is based on the fact that she cannot nake any of
the payments herself, and the debtor knew this at the time of the
di vor ce.

Dawnn Gruenburg, Ms. Karpinski's divorce attorney, testified that
at the time of the divorce, M s. Kar pi nski was unable to support
hersel f. She testified that in her opinion, Ms. Karpinski was a

candidate for alinony, support or naintenance due to the length of the

marri age, the disparity of i ncone, and Ms. Kar pi nski's enpl oynent
hi story. She also testified that the divorce settlenment provided for
M's. Karpinski's support and maintenance. She stated that -everyone
knew that Ms. Kar pi nski could not support hersel f. The divorce

settlenent did not specifically provide for alinony because the debtor
could not stand the word, "alinony". Neverthel ess, the debtor assuned
paynments which Ms. Karpinski could not afford to make, and the debtor
received the same tax advantages that he would have received by paying
al i nony.

The debtor testified that he never intended to pay support or

alinony to his ex-wfe. He viewed the agreement to pay part of the
nortgage payment as a property settlenent. At the time of the divorce,
he needed noney. He viewed the refinancing of the nmarital home, and



his receipt of $25,000 from the refinancing, as a loan, which he was
repaying by assuming 45% of the nortgage paynent. He also testified
that if he failed to pay his share of the nortgage paynent, his ex-wfe
probably coul d not nake the full paynent by herself.

Shel don Greenblatt, the debtor's divorce attorney, testified that
at the time of the divorce, the debtor was wunwilling to pay any
al i nony. The debtor did not want to commt to a continuing support
obl i gati on.

Section 523(a)(5) of Title 11 provides:

(a) A discharge under section 727, 1141, 1228(a),
1228(b), or 1328(b) of this title does not discharge an
i ndi vi dual debtor from any debt--

(5) to a spouse, former spouse, or child of the
debtor, for alinony to, maintenance for, or support of such
spouse or child, in connection with a separation agreenent,
di vorce decree or ot her or der of a court of record,
determ nation nade in accordance wth State or territoria
| aw by a gover nnent al unit, or property settl ement
agreenent, but not to the extent that--

(A) such debt is assigned to another entity,
voluntarily, by operation of Jlaw, or otherw se
(other than debts assigned pursuant to section
402(a)(26) of the Social Security Act, or any
such debt which has been assigned to the Federa
Gover nnent or to a State or any political
subdi vi sion of such State); or

(B) such debt includes a liability designated as
al i nony, mai nt enance, or support, unl ess such

liability is actually in the nature of alinony,
mai nt enance, or support.

The plaintiff bears the burden of proving the facts necessary to

support a judgnment of nondi schargeability under § 523(a), by a

preponderance of the evidence. &Gogan v. Garner, 111 S. Ct. 654, 112

L. Ed. 2d 755 (1991).



There are two decisions from the United States Court of Appeals

for the Sixth Circuit which construe this provision of the Bankruptcy

Code, In re Calhoun, 715 F.2d 1103 (6th Cir. 1983); and In re Singer,

787 F.2d 1033 (6th Cir. 1986).

In Calhoun, the debtor agreed to assune various |oan obligations,
and to hold his wife harmess for the payment of those debts. The
court set forth a three part test to determne whether a given
obligation wunder a divorce judgnment should be held nondischargeable
under 8§ 523(a)(5). First, the bankruptcy court nust "ascertain whether
the state court or the parties to the divorce intended to create an
obligation to provide support.” 715 F.2d at 1109. Second, the court
must inquire whether the obligation "has the effect of providing the
support necessary to ensure that the daily needs of the forner spouse
and any children of the marriage are satisfied.” 1d. Third, the court
must "determ ne t hat t he amount of suppor t represented by t he
assunption is not so excessive that it is manifestly unreasonable under
traditional concepts of support.” Id. at 1110. All  three elenents
nmust be satisfied for the ~court to hold that an obligation is

nondi schar geabl e under 8§ 523(a)(5).

Wth respect to the first part of the Calhoun test - the intent
element - it is clear that both parties (or the divorce court) nust
intend to create a support obligation. In re Smth, 131 B.R. 959, 962

(Bankr. E.D. Mch. 1991).
In this case, M. Karpinski contends that he never intended to
undertake an obligation to provide support, and that throughout the

di vorce proceeding, he adamantly refused to enter into any alinony or



support obligation to his wife. He asserts that his adamance
ultimately resulted in a divorce judgnment which bars alinony or
support, and strictly divides the property between the parties.

Ms. Karpinski, on the other hand, contends that at the tine of
the divorce, she did not have sufficient income with which to pay both
the nortgage paynent, and the debts assunmed by the debtor, and stil
have enough noney to pay for her necessities. She also contends that
the debtor knew this when he agreed to assune the debts and part of the
nort gage paynent. Thus, she contends, both parties intended to create
a support obligation.

The Court concludes that this scenario was addressed in Smith.

There, Judge Spector stated:

I ndeed, the actual need for support wll generally be the
only reliable evidence of an intent to provide support
See, e.g., In re Benich, 811 F.2d 943, 945 (5th Cir. 1987)

(affirmng the bankruptcy court's finding of an intent to
provide support based in part on the recipient spouse's

bl eak enpl oynent prospects, not wi t hst andi ng t he debtor's
uncontradicted testinony that he "never intended . . . to
pay alinmony or support"). And since the determnation of

whet her alleged support paynents are in fact necessary for

support is in essence an inquiry into effect, the issue of

intent tends to subsume Calhoun's second test regarding the

effect of the provision in question.
131 B.R at 962 n.5.

Here, the evidence overwhelm ngly establishes that Ms. Karpinsk
needed the debtor to undertake the obligations set forth in the divorce
judgment, and the debtor knew of this need. He knew that Ms.
Karpinski did not earn nuch noney, and that she did not have the
ability to pay the entire nonthly nortgage paynent. He knew that Ms.

Kar pi nski needed him to assume the nortgage obligation to the extent of

45% per nonth, and the other obligations, in order for her to neet her



daily needs. Therefore, as set forth in Snith, above, the Court
concludes that both parties intended to create a support obligation in
connection with the divorce.

V.

Wth respect to the second part of the Calhoun test, the evidence

overwhel m ngly i ndi cates t hat Ms. Kar pi nski needs t he debt or to
fulfill his obligations under the divorce decree in order for her to
neet her daily needs. It is clear that Ms. Karpinski |acks both the

income and incone-earning ability to make any of the paynments that the
debtor is obligated to rmake. I ndeed, the debtor does not strongly
di spute this conclusion. Thus, the Court concludes that the obligation
has the effect of providing the support necessary to ensure that Ms.
Karpi nski's daily needs are satisfied.

V.

Wth respect to the third part of the Calhoun test, there is no
evi dence  what soever from which the Court could find that t hese
obligations are so excessive that they are nmanifestly unreasonable
under traditional concepts of support. | nst ead, t he evi dence

especially the evidence from the attorneys who represented the parties

at the time of the divorce, overwhelnmingly establishes that t he
settlement was manifestly reasonable to both parties, if not favorable
to the debtor. Thus, the court concludes that the amount of support is

not so excessive that it is manifestly unreasonable.
Because the tests set forth in Calhoun are satisfied, the Court
concludes that the debtor's obligations wunder the divorce judgnent are

nondi schar geabl e.



VI .

This conclusion is supported by Singer. In that case, the
debtor, pursuant to a separation agreenent, agreed to pay his wife $800
per nonth for the first 5 years, and $400 per nonth for the follow ng
5 years. In determning whether this obligation was nondischargeable
under 8 523(a)(5), the court identified three basic scenarios arising

fromthe statute:

1, if paynent, i.e. Settlenment Agreement, is for alinony,
mai nt enance, or support, the debt is non-dischargeable; 2,
conversely, if the paynment, or Settl ement Agr eenment is
strictly a property settlenent, the debt is dischargeable;
3, where there is a property settlenment in connection wth
al i nony, mai nt enance, or support, t he debt is non-

di schar geabl e.

787 F.2d at 1034.

The court determned that the agreement was an exanple of the
third scenario, and affirmed the Ilower court's determnation that the
debt was nondi schar geabl e.

The present <case is also an exanple of this third scenario.
Al'though all that the parties were doing was dividing the property
between them as Singer suggests, where the property settlenment has the
effect of and is done with the intent to provide support for the non-
debt or spouse, the obligation is nondi schargeabl e.

A leading treatise, Collier Famly Law and the Bankruptcy Code,

al so supports this conclusion. The Collier treatise states:

Probably the npbst inportant factor |ooked to by courts
deciding the dischargeability of narital obligations, bot h
to assess the intentions of the parties and to decide
whet her the actual function of an obligation is to provide
support, is the financial situation of +the parties at the
time the obligation is agreed upon or decided by a court.
If the obligee spouse or fornmer spouse would have had



difficulty in providing for hinself or herself and the

children of the parties, if any, absent the obligation, it
is likely that the obligation wll be found to be in the
nature of alinmony or support regardl ess of how it is

structured or | abel ed.

Henry J. Sommer & WMargaret Dee MGrity, Collier Famly Law and the

Bankruptcy Code f 6.04[4] (Lawrence P. King ed., 1992). In its

di scussion of hold harmess agreements and agreenents to pay nmarital

debts, the treatise states:

Cenerally, when the agreenment appears to be a result of the
parties' inbalance in incone, expenses and earning capacity,
and when the failure of the debtor to pay would inpair the
nondebtor spouse's ability to maintain his or her expected
standard of living or support the couple's <children, the
obligation to pay debts or hold the nondebtor spouse
harm ess is found in the nature of support.

To a large extent, the issue may turn on the effects on
the nondebtor spouse that wll result if the debtor spouse
does not pay the debt. If the debt is for nobrtgage paynents
the nondebtor could not have afforded, and the result of
nonpaynment would be foreclosure causing loss of shelter for
the debtor's fornmer spouse and children, the debt wll be
found in the nature of support.

Id. ¥ 6.05[5] (footnote onmtted).

VI,

The Court concludes that the obligations assumed by the debtor
constitute support or nmmintenance of his ex-wife in connection wth a
di vorce decree, and are t herefore nondi schar geabl e under 8§

523(a) (5).

STEVEN W RHODES
U. S. Bankruptcy Judge



Ent er ed:
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